Trade Secrets

Labor Law

Information
Technology

Labor Relations

Cornell Hotel
and Restaurant
Administration
Quarterly

Special-focus Issue on Hospitality Law

16

24

34

48

60

72

86

Preserving Your Revenue-management System
as a Trade Secret
By SHERYL KIMES anp PAUL WAGNER

Exemption under the Fair Labor Standards Act:
The Cost of Misclassifying Employees
sy JEFFREY D. POLLACK

Reasonable Accommodation Under the ADA:
What's An Employer to Do?
By RONALD KRESMANN ano RICHARD PALMER

Cyberslacking! A Wired-workplace Liability Issue
&Y JULINE E. MILLS, BO HU, SRIKANTH BELDONA, ano JOAN CLAY

Employer Liability for Telecommuting Employees

8y JULINE E. MILLS, CHILIAN WONG-ELLISON, WILLIAM WERNER,

anD JOAN M. CLAY

Mandatory Arbitration of Employment Disputes—
Implications for Policy and Practice
gy DAVID S. SHERWYN ano J. BRUCE TRACEY

Identifying Uniform Employment-termination
Practices for Multinational Employers
8y JAMES J. ZUEHL ano DAVID S. SHERWYN

+

Neutrality Agreements:

How Unions Organize New Hotels without an
Employee Ballot

sy ARCH STOKES, ROBERT L. MURPHY, PAUL E. WAGNER,
AND DAVID S. SHERWYN

VOLUME 42,
NUMBER S’

OCTOBER-
NOVEMBER 2001

US$45.00



Exemption under the
Fair Labor Standards Act

The Cost of
Misclassifying Employees

Many employers have run afoul of the federal law that distinguishes hourly employees-—who
must be paid for overtime hours=—from those who may be paid a fixed salary without regard to

the number of hours worked.

sy JEFFREY D. POLLACK

s an employer, you undoubredly know that the Fair
Labor Standards Act (FLSA) requires an employer to
pay an employee overtime after 40 hours of work per
week.! You also know that the FLSA contains certain over-
time exemprions, including what some refer to as the “white-
collar exemption.” The FLSA, however, does not actually
contain a white-collar exemption as such. Rather, the statute

" Cerain states {e.g.. California) have additional overcime requirements.
This article addresses only the federal law, under which overtime must
equal at least one-and-one-half times the employee’s “regular race.” (Fora
discussion of whar constitutes an employee’s “regular rare” see: “Over-
time: Determining an Employee’s Regular Rate,” New York Law Journal,
November 21, 2000, p. A1.} Contrary to commaon belicf, private employ-
ers may not grant compensatory time off in licu of overtime pay. bur such
an allowance has at least been proposed in Congress.

exempts persons “employed in a bona fide executive, adminis-
trative, or professional capaciry.™

Failure to pay proper overtime can result in liability for the
unpaid overtime and an equal amount in liquidated damages
{plus attorneys’ fees). Given rthat possible ourcome,
misclassification of employees is a growing area for class-
action litigation. Significantly, the statute also imposes per-
sonal liability on “any person acting directly or indirecty in
the interest of an employer in relation to an employee.”

? The exemption also includes compuzer programmers and “any employve
employed in the capacity of academig administrative personnel or teacher
in elementary or secondary schools, or in the capacity of ourside salesman.”

For example, see: 29 U.S.C. § 213(a),

V29 ULS.C.§ 203(d).
© 2001, CORNELL UNIVERSITY
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Understanding exemptions. Understanding
the administrative and executive exemptions to
the wage-and-hour laws, therefore, is crucial for
proper human-resources management. This ar-
ticle will explain the executive and administra-
tive exemptions, and then examine the remedies
available to misclassified employees.

Dual tests. Before an employee will be
deemed employed in a bona fide executive or ad-
miniscrative capacirty, the employer must estab-
lish that the employee meets both a salary test
and a duties test.

i he Salary Test
The salary test is identical regardless of whether
the employer claims an executive exemption or
administrative exemption. In essence, the em-
ployer must remit a constant paycheck to the
employee. As the statute puts it, the employee
must “regularly receive each pay period, on a
weekly or less frequent basis, a predetermined
amounc [at least $250 per week] constituting all
or part of his compensation, which amount is
not subject to reduction because of variations in
the quality or quantity of work performed.™ Al-
though the employer need not pay for any week in
which the employee performs no work, subjecr to
certain exceptions, the employee must receive his
full salary for any week in which he performs any
work—regardless of the number of days or hours
warked.” The employer may not reduce the com-
pensation for absences occasioned by the employer
or opetation of the business itself (e.g., lack of work).

For absences of less than a week caused by
jury duty, attendance as a witness, or temporary
military leave, employers may offset any amount
the employee receives as jury or witness fees or
military pay for a particular week against the sal-
ary due for thac week,

Whole days. Deductions of a day or more
{but less than a week) are permirted only for ab-
sences resulting from:

*29 C.FR. $ 541.118(a}). The duries rests discussed herein
apply only to employees earning ar least $250 per week.
Those earning berween $155 and 3250 per week must meet
additional requirements. See: 29 C.FR. § 541.1-.3 (setting
forth additional reses for those making less than $250). The
minimum salary amounts have not been revised since 1981,
For example, see: 29 C.ER. § 541.1(P.

* fbid. An exempt employee need not receive 2 full week’s
pay in her initial or terminal weeks of employment, 29
C.ER. § 341.118(c).

CLASSIFYING EMPLOYEES

(1) personal reasons other than sickness or
accident;

(2) “sickness or disability (including industrial
accidents), [but only] in accordance with a
bona fide plan, policy, or practice of provid-
ing compensation for loss of salary occa-
sioned by both sickness and disability”; or

(3) good-faith discipline for “infractions of
safety rules of major significance.™

The statute makes a careful distinction regard-

ing work days missed for personal reasons versus
fractions of a day (or hours). Employers may “dock
a salaried employee when the employee misses a
day of work for personal reasons, [but he or she]
may not be docked pay for fractions of a day of
work missed. Accordingly, if an employee can be
docked for fractions of a workday missed, then that
employee is an hourly, not a salaried, employee.™

There is, however, one exception to this rule.

In cases of intermittent leave pursuant to the
Family and Medical Leave Act (FMLA), employ-
ers may deduct for periods of absence that equal
less than a day.® Additionally, several courts and
the Department of Labor take the position that
non-FMLA absences of less than a day may be
charged against an employec’s accrued leave time.”

Understanding these rules is critical, because

the U.S. Supreme Court has held that an em-
ployer with “either an actual practice of making
[improper] deductions or an employment policy
that creates a ‘significant likelihood’ of such de-
ductions” forfeits the exemption.'® According to
the Coutt, this analysis:

¢ Safety rules of major significance arc limited to those de-
signed to prevent serious danger to the plant or other em-

ployees. 20 CER, § 541.118(a)(5).

7 Whismore v. The Port Authority of New York & New Jersey,
907 F.2d 20, 21 (2d Cir. 1990).

8 See: 29 C.F R. § 541.118. Only lcave time actually raken
under the FMLA may be deducted in hour increments.
Deductions may not be made for employees who do not
qualify for FMLA leave. See: 29 C.ER. § 825.206.

? Compare: Graziano v. Society of the N Y. Hosp., 1997 U.S.
Dist. Lexis 15926 {S.D.N.Y. Ocwober 15, 1997), which
states thac such deducrions do not destroy exempt sttus,
and Departmenr of Labor Opinion Letter dated July 23,
1997, reprinted in 6A Wage and Hour Manual (BNA)
99:8090 (same), with Service Employees Intl Union Local
102 v. County of San Diego, 784 E Supp. 1503 {8.DD. CA
1992), stating thae deductions negate salary starus.

19 Auer v. Robbins, 519 U.S. 452, 461, 117 5. Cr. 905, 911
{1997). i
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{R]ejects a wooden requirement of actual
deductions, but...requires a “clear and
particularized" policy—one which effec-
tively communicates that deductions will
be made in specified circumstances. This
avoids the imposition of massive and un-
anticipated liquidated damages in situa-
tions in which a vague or broadly worded
policy is nominally applicable to a whole
range of personnel but is not significantly
likely to be invoked against salaried
employees."

The Courr distinguished between policies di-
rected at specific employees, in this case police
officers, and those directed at employees in gen-
eral. Only a policy directed specifically ac the
employees in question can effectively communi-
cate a possibility of deductions.

The policy on which petitioners rely is
contained in a section of the Police
Manual that lists a total of 58 possible rule
violations and specifies the range of pen-
alties associated with each. Al depart-
ment employees are nominally covered
by the manual, and some of the speci-
fied penalties involve disciplinary deduc-
tions in pay. {Tlhat is not enough to ren-
der pelitioners' pay “subject to”
disciplinary deductions within the mean-
ing of the salary basis test. This is so be-
cause the manual does not “effectively
communicate” that pay deductions are an
anticipated form of punishment for em-
ployees in petitioners’ category, since it
is perfectly possible to give full effect to
every aspect of the manual without draw-
ing any inference of that sort. If the state-
ment of available penalties applied solely
lo petitioners, maltters would be different;
but since it applies both to petitioners and
to employees who are unquestionably not
paid on a salary basis, the expressed
availability of disciplinary deductions may
have reference only to the latter. No clear
inference can be drawn as o the likeli-
hood of a sanction's being applied to
employees such as petitioners. Nor... is
such a iikelihood established by the one

Y Auer, 519 U.S, ar 461.

time deduction in a sergeant’s pay, un-
der unusual circumstances [emphasis
added].”

The Court also stated that a single improper
deduction does not establish an actual policy of
deductions or a significant likelihood thereof.

IHlustrative Cases

Hoffman v. Sbarro, Inc., was a class action brought
on behalf of current and former managers of
Sbarro restaurants, challenging the chain’s policy
of requiring managers to reimburse cash and in-
ventory shortages or other losses occurring un-
der their watch.” To enforce this policy, Sbarro
required all managers to sign a form called “Agrec-
ment to Reimburse Losses,” which authorized
Sbarro to deduct any loss or shortage from the
employee’s wages or, alternarively, required the
managers to repay losses out of their own pock-
ets, Plaintiffs alleged that this policy rendered
their compensation “subject to reduction because
of variations in the quality or quantity of work
performed.” The court denied Sharro’s motion
to dismiss this action, finding that plaintiffs suf-
ficiently alleged, among other things, that Sbarro
had an actual practice of reducing managers’ pay
and thar managers were “actually and as a practi-
cal matter subject to” reductions in wages.'*
Current and former managers and assistant
managers of some Shoney’s restaurants made a
similar claim in Belchers v. Shoneys, Inc."” Among
the evidence on which the court relied in grant-
ing plaintiffs’ motion for summary judgment
were several memos from top-level corporate ex-
ccutives explaining the salary-deduction policy,
a reference 1o the policy in the “Manager’s Ref-
crence Manual,” and the existence and use of a
corporate-wide “Payroll Deduction Authoriza-
tion Casualty Loss Reimbursement” form. Taken
together, these established an employment policy
that created a significanc likelihood of improper

2 Ibid, Compare to: Cowan v. Treetop Enterprises, Inc.. 2001
U.S, Dist. Lexis 13588 (M.D.TN Aug. 16, 2001}, whicn
involves relying on the training manual directed specifically
to unir managers.

5 982 F. Supp. 249 (5.D.N.Y. 1997).

" The courrt declined 1o decide whether out-of-pocker re-
tmbursement equated to a wage reduction.

** 30 . Supp.2d 1010 (M.D, TN 1998).
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deducrions. Additionally, in a 30-month period,
Shoney’s made at least 1,229 deductions, affecting
3.5 percent of the rotal population of managers and
assistant managers. Accordingly, there was also an
actual practice of making such deductions.

Window of Correction

Employers may have a chance to make good if
they have acted incorrectly. In case of certain
improper deductions, the FLSA provides a “win-
dow of correction.”

The effect of making a deduction which
is not permitted. .. will depend on the facts
in the particular case. Where deductions
are generally made when there is no work
available, it indicates there was no inten-
tion to pay the employee on a salary ba-
sis. In such a case the exemption would
not be applicable to him during the en-
tire pericd when such deductions were
being made. On the other hand, where a
deduction...is inadvertent, or is made for
reasons other than for lack of work, the
exemption will not be. .. lost if the employer
reimburses the employee for such deduc-
tion and promises to comply in the future.'®

we

[I]nadvertence’ and ‘reasons other than lack
of work’ [are] alternative grounds,” so employers
can correct all inadvertent deductions, but only
those inrentional deductions that were made for
reasons other than lack of work.'” To do so, the
employer must reimburse all affected employees
for all improper deductions and promise them
(and the union representing them, if applicablec)
furure compliance. '8

The Duties Tests

The duties tests focus on the employee’s “primary
duty,” which is what the employee does that is of
primary value to the employer.'” Situations in

1529 C.ER. § 541.118(a)(6).
Y Auer, 519 U.S, at 463, 117 S.Cr. at 913.

'® See: Yourman v. Ginliani, 1999 U.S. Dist. Lexis 15700
(S.D.NLY. Ocr. 7, 1999). For a discussion of the disagree-
ment among the courts as to situations involving a pattern
or practice of improper deductions, see: Belcher v. Shoneys,
Inc., 30 F Supp.2d 1010 (M.D. TN 1998); and Hoffnan v
Sbarre fuc., 982 F Supp. 249, 256 (S.D.N.Y. 1997).

" See: 29 C.ER. § 103 (discussing primary duty),

CLASSIFYING EMPLOYEES

which an employee performs both exempt and
nonexempt duties will be evaluated based on sev-
eral factors, bur the chief factor is the amount of
time spent on nonconforming duties. Employ-
ees of a retail or service establishment (which
presumprively includes hotels and restaurants),
however, “shall not be excluded from the defini-
tion of...executive or administrative [employee]
because of the number of hours in his workweek
which he devotes to activities not directly or
closely related to the performance of execurtive
or administrative activities, if less than 40 per
[cent] of his hours worked in the workweek are
devoted to such activities.”*

LAW

Employers may have a chance to make
good if they have acted incorrectly.

Although the time spent on each task is im-
portant, it is not controlling. In most instances
where an employce spends more than 50 per-
cent of her time performing exempt duties she
will be exempt, but an employee may still be ex-
empt even if she devotes less than 50 percent of
her time to such activities. Courts lock ar all rel-
evant facts, including the “relative importance of
the [exempt] duties as compared with other types
of duties...and the relationship between [her]
salary and the wages paid other employees for
the kind of nonexempt work performed” by her.2!

The regulations provide the following example
illustrating the concept of primary dury.

{lln some departments, or subdivisions
of an establishment, an employes has
broad responsibilities similar to those of
the owner or manager of the estabiish-
ment, but generally spends more than 50
percent of his time in production or sales
work. While engaged in such work he
supervises other employees, directs the
work of warehouse and deliverymen, ap-

29 U.S.C.§ 213(a)(1).

2! For example, see: 29 C.FR. §§ 541.103, 541.118,
541.206, 541.304, 541.600.

DCTOBER-NOVEMBER 2001
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proves advertising, orders merchandise,
handles customer complaints, authorizes
payment of bills, or performs other man-
agement duties as the day-to-day opera-
tions require. He will be considered to
have management as his primary duty.22

Separate Tests

The regulations provide separate duties tests for
executive and administrative employees.

Executive test. The test to establish whether
an employee is an executive comprises two parts,
as follows. (1) The employee’s primary duty is
management of the enterprise in which he or she
is employed or a customarily recognized depart-
ment or subdivision thereof, and (2) the em-
ployee customarily and regularly directs the work
of two or more full-time employees (or the
equivalent).

The regulations point out that the phrase “a
customarily recognized department or subdivi-
sion” is intended to “distinguish between a mere
collection of men...and a unit with permanent
status and function.” The employee “must be in
charge of and have as his primary duty the man-
agement of a recognized unit which has a con-
tinuing function.”?

An executive must customarily and regularly
supervise at least two full-time employees or the
equivalent. This requirement can be satisfied by
any combination of full- and part-time employ-
ces adding up 1o the equivalent of two full-time
employees.” Moreover, the regulations state the
following:

Section 541.1 requires that an exempt
executive employee have the authority to
hire or fire...or that his suggestions and
recommendations. ..will be given particu-
lar weight. Thus, no employee, whether
high or low in the hierarchy of manage-

229 C.ER. § 103.

» Nevertheless, the regulations provide: “an otherwise ex-
empt employee [does not] lose the exemption merely be-
cause he or she draws the persons under his supervision
from a pool, if ocher factors are present which indicate chat
he is in charge of 4 recognized unit with 2 concinuing func-
tdion.” 29 C.ER. § 541.104(a). See: 29 C.ER. § 541.1 e
seq. (discussing executive exemption).

2429 C.ER. § 541.105.

ment, can be considered (an executive)
unless he is directly concerned either with
the hiring or the firing and other change
of status of the employees under his su-
pervision, whether by direct action or by
recommendation to those to who the hir-
ing and firing functions are delegated.®

Administrative test. To meet the administra-
tive test, the employee’s primary duty must re-
quire the exercise of discretion and independent
judgment, which consists of performing office
or nonmanual work directly rclated to manage-
ment policies or general business operations of
the employer or its customers. In short, admin-
istrative employees are in positions where they
must make decisions on their own.

As the statute puts the marter, the “exercise of
discretion and independent judgment involves the
comparison and the evaluation of possible courses
of conduct and acting or making a decision after
the various possibilities have been considered. . .free
from immediate direction or supervision and
with respect to matters of significance.” Tr “does
not necessarily imply that the decisions. . .must
have a finality that goes with unlimited author-
ity and a complete absence of review,"%

Furthermore, the phrase “directly related to
management policies or general business
operations. . .describes those types of activities
relating 1o the administracive operations of a
business as distinguished from ‘production’ o,
in a retail establishment, ‘sales’ work.””

[TIhe phrase limits the exemption to per-
sons who perform work of substantial
importance to the management or opera-
tion of the business.

The administrative operations of the busi-
ness include the work performed by so-
called white-coilar employees engaged
in “servicing” a business as, for example,
advising the management, planning, ne-
gotiating, representing the company, pur-
chasing, promoting sales, and business
research and contral....

» .

» 29 C.FR. § 541.106.

¥ See: 29 C.ER. §§ 541.207(a)&(c); also: 29 C.ER.
§ 541.2 er seq. (discussing the administrative excmption). -

¥ 29 C.ER. § 541.205(a).
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[The phrase] is not limited to persons who
participate in the formuliation of manage-
ment policies or in the operation of the
business as a whole. Employees whose
work is “directly related” to management
policies or to general business cperations
include those [whose] work affects policy
or whose responsibility it is to execute or
carry it out. The phrase also includes a
wide variety of persons who either carry
out major assignments in conducting the
operations of the business, or whose work
affects business operations to a substan-
tial degree.?®

IHustrative Cases

Employee misclassification recently cost Waffle
House more than $3,000,000. Waffle House
staffed each of its restaurants with a unit man-
ger, whom it classified as an exemprt execurive,
In a class action brought on behalf of current
and former unit managers, the district court
found chey were misclassified. Among the facts
that the court took into account were the
following:

* Unit managers served as grill cook for the
busiest of three shifts; .

* The unit managers’ training manual stated
that the primary objective of the training
was “to become a proficient grill operaror.
A secondary objective was to gain exposure
to the daily management duties and
responsibilities™;

¢ Unit managers often substituted for absent
hourly employees; and

* Hourly employees regularly performed the
duties of absent unit managers.

Finding that the unit managers worked an

average of 89 hours per week, the court awarded
them $2,868,841.50 (plus prejudgmenc interest).

® Wright v. Aargo Security Services, Inc., 2001 U.S. Disc.
LEXIS 882 *30-33 (S.D.N.Y. February 1, 2001). The Whight
court noted, however, thar: “decisions...concerning rela-
tively unimporcant marters are not [enough]...the discre-
tion and independent judgment exercised must be real and
substantial, chat is, they must be exercised with respect to
matters of consequence.... The decisions made as a result
of the exercise of discretion and independent judgment may
consist of recommendations for action rather than the ac-
tual taking of action.”

® Cowan v. Treetop Enterprises, Inc., 2001 U.S. Dist. Lexis
13588 (M.D.TN Aug. 16, 2001).

CLASSIFYING EMPLOYEES LAW

[n contrast, in O'Neitl-Marine v. Omni Hotels
Management Corp., the court determined that the
hotel’s director of conference services was prop-
erly classified as an administrative employee.®®
The plaintiff's responsibilities included negoti-
ating contracts with clients, coordinating vari-
ous hotel operations to serve the clients, and par-
ticipating in management meetings and budgert
forecasting. Thus, the court found she was en-
gaged in “office or non-manual work directly re-
lated to management policies or general business
operations.” Moreover, she regularly exercised
discretion and independent judgment in negoti-

To meet the administrative test, the
employee’s primary duty must require the
exercise of discretion and independent
judgment.

ating contracts and price terms. The courz added
that che fact that “she may have negotiated within
pre-set limits or that her contracts were subject
to approval by a sales manager does not remove
her from the purview of the exemption.”*!
Similarly, in Reich v. Avoca Motel Corp., the
court found that individual managers of four
rural motels were properly classified as exempt.32
The managers ran the day-to-day operations of
the motels, including interviewing and hiring
applicants, training and evaluating employees,
scheduling and supervising employees, serving as
the motel’s chief liaison to guests, and as its “sales
agent.” Even though the managers also performed
routine tasks {e.g., laundry, cleaning the lobby,
taking reservations, and shoveling snow), the
court of appeals affirmed the district court’s rul-
ing that their primary duties were administra-
tive.” In doing so, the court rejected plaintiff’s

32001 U.S. Dist. LEXIS 2138 (S.D.N.Y. March 2,2001),
312001 U.S. Dist. Lexis 2138 at *26.
# 82 F3d 238 (8 Cir. 1996).

* The plaintiff had focused on the executive exemption,
but the court found the managers were administrafive em-
ployees because their “duties fall under the rubric of advis-
ing the management” and ‘promoting sales,” which are spe-
cifically included in the definition of administrative duties.”
See: Avoca Motel, 82 F3d at 240 n.5.
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argument that time spent “on call” (pursuant to
the employer's policy requiring managers to live
in the hotel) should count as time spent perform-
ing nonexempt work, because the court found
that such time was “related” to their management
duties.

Double Damages

Failure to pay an employee proper overtime can
result in liability for unpaid overtime plus pre-
judgment interest, and liquidated damages equal
to the amount of unpaid wages, as well s attor-
neys' fees and costs. To avoid liquidated dam-
ages, the employer must prove that the violation
was “in good faith” and thar the belief that the
employee was exempt was based on reasonable
grounds. The chances of this may be slim, as the
court commented in 2 New York restaurant case:
“The burden on the employer is a difficult one
to meet, however, and double damages are the
norm, single damages the exception.” In an-
other case, a court held:

To establish “good faith” a defendant muse
produce plain and substantial evidence of at least
an honest intention to ascertain what the act re-
quires and to comply with it. “Good faith” in
this context requires more than ignorance of the
prevailing law or uncertainty about its develop-
ment. It requires that an employer first take ac-
tive steps to ascertain the dictares of the FLSA
and then move to comply with them. Thata com-
pany did not purposefully violate the provisions
of the FLSA is insufficient.*

Moreover, as a court wrote in a case involving
a local government, “ignorance of the law is in-
sufficient to establish good faith. Adherence to
industry practice, when such practice violates the
FLSA, is likewise insufficient.”™’

Damages under the FLSA need not be proven
precisely, as more than one court has pointed ou.
For instance, one court held:

% See: 29 C.ER. § 541.108.

* See: Ayres v 127 Restaurant Corp., 12 E Supp.2d 305
(S.D.N.Y. 1998).

% Dingwall v. Friedman Fisher Assoc., PC., 3 F Supp.2d
215,222 (N.D.N.Y. 1998).

3 Hellmers v. Town of Vestal, NY, 969 F. Supp. 837 (N.D.N.Y.
1997).

The burden of proving uncompensated
hours worked by employees is reduced
in a Fair Labor Standards Act case. The
Secretary [of labor] may establish 3 prima
facie case of unpaid wages by introduc-
ing testimony from representative employ-
ees as to unpaid hours worked or other
evidence sufficient to show the amount
and extent of that work as a matter of just
and reasonable inference,

Once the secretary has established a
prima facie case, the burden then shifts
fo the employer to prove the precise ex-
tent of uncompensated work. If the em-
ployer fails to produce such evidence, the
court may then award damages to the
employee, even though the result be only
approximate.® [emphasis added]

The court in the Waffle House case also dealt
with that issue, stating;

Where the employer fails to maintain
records in accordance with 29 US.C. §
211 (¢} and plaintiffs prove actual work
without proper compensation, an approxi-
mation of damages by the court is ap-
propriate once the fact of injury is proved.
in such instances, the employer has the
burden of disputing plaintiff's approxima-
tion and proving the precise amount of
work performed .

Personal liability. An unusual feature of the
FLSA is the matter of personal liability. As the
statute states: “Any person acting directly or in-
directly in the interest of an employerin relation
to an employee” may be personally liable for his
or her actions.* Under chis provision 2 company’s
owners, officers, managers, and supervisors can
face personal liability—withour the traditional
showing necessary to pierce the corporate veil.*!

8 Meszler v Hickeys Carting, Inc., 1997 U.S. App. Lexis
24445 ~4 (2d Cir. 1997); citing Anderson v Mr. Clemens
Pottery Co., 328 U.S. 680 (1946),

% 2001 U.S. Dist. Lexis 13588 ar *20-21.
CPBUSC.§ 203(d).

* The €xpressipn “corporate veil” refers to the protection
ordinarily afforded employees of a corporation for their ac-
tions. In most cases the corporation is liable, rather than
rh?] Lndividuals themselves, who are under the “corporate
vell.
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The key question in this regard is, did the per-
son “possess the power to control the workers in
question, with an eye to the ‘economic realin’
presented by the facts of each case?™?

The statue of limications for a finding of per-
sonal liability is two years, or three years if the
violation is found to be willtul. To extend the
deadline by that additional year, a plainciff mux
show “that the employer either knew or showed
reckless disregard for the macter of whether irs
conduct was prohibited by the statuce,™*

¢ heck Acrual T

Employers should review their pay practices ro
ensure that all employees are properly classified
under the FLSAs provisions. Moreover, employ-
ers must implement a system to prevent improper
deductions that could violate the salary test, and
develop written job descriptions delineating the
duries of each position within the company. The
lesson of the cases above is that the employee’s
actual duties—nort the job description—will con-
trol whether the individual is exempt from the
FLSA’s wage-and-hour provisions. Setting aside
the matter of liability, it makes sense from
an organizational standpoint to pay people ap-
propriately according to their duries. Thus, tak-
ing these steps to ensure that a company’s pay
practices comply with the FLSA is a worthwhile
endeavor. B

2 Herman v. RSR Security Services Led,, 172 £3d 132, 139
{2d Cir. 1998), affirming liability of the 50-petcent owner
of company who, among other things (1) had authoriry to
hire employees, (2) occasionally controlled their conditions
of employment, and (3) ordered the company to pay work-
ers as employees rather chan independent contracrors. Com:-
pare to: johmson v. AP Products, Lid., 934 E Supp. 625
($.D.N.Y. 1996}, dismissing claims against an individual
where complaint did not allege thar she exercised contral
over the acts or omissions in question. There is also crimi-
nal liability, as stated in (29 U.S.C. § 216(a): “Any person
who willfully violates any of the pravisions of section 215
of this title shall upon conviction thereof be subject 10 a
fine of not more than $10,000. or o imprisonment for not
more than six months, or both.” Despite che continuing
validicy of this provision, it is not likely to be invoked. For
example, in the Second Circuit, the latese reported deci-
sions involving criminal prosecution for an EL.S.A. viala-
tion are from 1969. Sec: LS. v Stanley, 416 F2d 317 (2d
Cir. 1969}, affirming the conviction of the company’s presi-
dent: U.S. v Drago, 1969 U.S. Dist. LEXIS 10622 (May
13, 1969}, individual employer convicted.

* Mclaughlin v. Richland Shoe Co., 486 U.S. 128, 133
(1988).
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